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o COMMUNICATION 1S TO BE CONSTRUED AS A DEPARTHMENTAL OPFINION UHLESS APPROVED BY THE ATTORMEY GEMNERAL OR FIRST ASSISTANT

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honorable D. %. Burkhalter
County #Attorney, Throcimorton County

Throckmorton, Texas

- Dear Sir: Opinion Ror

) ' ke: Unlasfly rtetion
of : S G iguor in
dry area Ny thet

n«malalnt

; fi“tian for purydse of

# of court; owner-
ipFof liguor.

sala?

udh a cn8s should the-judga instruct

‘:b\.JZ{:xrrosecution for unlawful transpor-

tation of intoxicating liiuor in & dry area, is the
ovnership of the liguor moterial? In other words
does it mske any difference whather or not cins. owrs
any interest in the liquor being transported by aim,
as regards criminal liebility?

The prohibitory : srovisions of the stutute relévant
to our problems &are contalned in Section 4 (b) of the Texas
Liquor Cotntrol act (Veran.n's Jnnotuted Fenal Code, art. Suo-4

(b):
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# It shzll be unlawful for any person in aany
dry area to manufacture, ¢istill, brew, sell, pos-
scss for the pursese of ssle, iwport inte this State,
exsort from the St-te, trensport, distribute, ware-
house, store, solicit or take orders for, or for
the purpose of szle to bottle, reectify, blend,
treat, fortify, mix, or proecss any liquor, dis-
tilled spirits, whiskey, gin, brandy, wins, run,
baer or ale.®

Vie hav: carefully examined the snilire statute, in-
cluding the various exceptions available as éefenses to the
quoted section, ani we fail to find eny provision whatever
to reguire elther nlleaation, nroof or instruction by the
Court that transportation of pronioited ligquor must be for
the purposs of sale in order to sustain & convicbtion for such
transportation in a dry srea. 1In our opinion the holding of
the Court of Criminszl Appe“ls in the case of Crowley v. utate,
92 Tex. Cr. K. 103, 242 S. V. 472, followed'in a long line
of decisions by that court, is controlling. while it is true
that the Court had under consideration in the -Crowley case
the state-wide prohibition act as it existed when the .opinion
was rendered, the lengusge employed by the Legislature is sub-
stentially the same in the prosent statute as it relates to
dry a1 as within the state, See also Stringer v, State, 92
Tex. Cr, Re 46, 241 S. ¥. 159; zorester v, State, 94 Tex. Cr,
Ro 295 250 So “c 1027'

You are tnerefore respectfully adviSed that the

‘ ‘answers to each of .the first two questions propounded dby you

&re in the pegative.

' In ensvwer to ycur third question, your attention is
invited to Section 23a, Subdivision 1 of the statute {Vernon's
Aanotated Fenal Code, Art. 666-23a,- Subdivision 1};

. "It is provided thut any persoa who-purchasea
alecohollic beveragss for his own consuanption may
trens-ort same from & nluce vhere the sale thereof
i= lopg8l to a plsce where the jossession thereof

is legal.”

This section affords a Gefense to be timely inter-
posed by the accused anylicable under the facts of the case,




‘¢ Honorable 1. ¥W. Burkhalter, Page 3

: and 1t is not nacessary to be negatived in the state's plead-
{ inge Absent evidence raising the issue, it is, of ccurse,
. improper to include it in the Court's charge,

Violetions of the Texas Liguor Control ict cons-
4 titute misdemeanors, Szctlion 41 of the act provides the pen-
- alty for illesal transportation of liguor condomned by Section
4 {b), or .rticle 666~4 (b) supra. (Vernon's Fenal Code, irt.

666~41.)

VIR . A}

In misdemeanor ceses 1t is woll sattled that all
parties participatipg-inzen offense are principal offenders
end may be prosccuted &nd sunishad ag such. " Therefors, the
mere fact. that liguor being transported does not belong to the
peraon transporting it cannot legelly affect his gullt or
1 innocence or enable him to escape the pensl) conseguences Tor
- such transportation, . '
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3 _ i Yours very truly
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